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AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

 

Workplace Relations Act 1996 

s.111(1)(b) applications for an award. 

 

National Union of Workers 

(C2004/4271) 

 

and 

 

Post Fulfilment Online Pty Ltd 

(C2004/5697) 

 

Wholesale and retail trade 

  

DEPUTY PRESIDENT IVES MELBOURNE, 11 JANUARY 2005 

 

S.111(1)(b) Applications for an award - s.111(1)(g) Application. 

 

DECISION 

 

[1] The matters for determination arise from two applications pursuant to s.111(1)(b) of 

the Workplace Relations Act 1996 („the Act‟) by the National Union of Workers („the Union‟) 

(C2004/4271) and Post Fulfilment Online Pty Ltd („PFO‟) and include an application by PFO 

pursuant to ss.111(1)(g) of the Act in respect of the Union‟s application for an award in 

particular terms. PFO, as an alternative to its ss.111(1)(g) application, and the Union both 

seek awards (in varying terms) to be made in part-settlement of an industrial dispute between 

the Union and PFO in respect of activities of the type undertaken by its employees at 68 

Rosebank Avenue Clayton, Victoria („the Clayton facility‟). 

 

[2] The applications were heard in this Commission on 9 July, 15 September, 5 October 

and 4, 5 and 23 November 2004 and a site inspection of the Clayton facility was conducted on 

27 August 2004. 

 

[3] Throughout proceedings, the Union was represented by Ms A Parkes and PFO by Mr J 

D‟Abaco of counsel. 

 

[4] The following people appeared as witnesses before the Commission: 

 

 Mr J Beaty (Principal, John H Beaty & Associates); 

 Ms K Hawking (Human Resources Manager, Post Fulfilment Online Pty Ltd); 

 Mr A Ceselli (General Manager Logistics Division, Australian Postal Corporation); 

 Mr R Prakhoff (Employee, Post Fulfilment Online Pty Ltd); 

 Mr E Curnow (Organiser, National Union of Workers); and 

 Mr A Yoannidis (Senior Employee Relations Officer, Coles Supermarkets Australia Pty 

Ltd) 

 

[5] A number of witness statements and other documents were tendered into evidence 

throughout the proceedings and although I make no attempt to set them out in full, I have had 

regard to all materials and submissions before this Commission. 
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Background 
 

[6] Coles Online Pty Ltd („Coles Online‟), a wholly-owned subsidiary of Coles Myer 

Limited, operates an online grocery business enabling customers to place orders for groceries 

and miscellaneous household items via the internet. Orders are then consolidated and 

delivered to a customer specified location. 

 

[7] The operation was initially conducted from the rear of a supermarket in Vermont, 

Victoria and orders were delivered to customers by the Australian Postal Corporation 

(„Australia Post‟). Coles Online was created as a separate entity in August 2000 and in 

September 2000 a dedicated facility for order fulfilment at Clayton was opened to 

accommodate the expanding business. 

 

[8] In 2002 PFO, a wholly-owned subsidiary of Australia Post, entered into a five-year 

agreement with Coles Online in accordance with which PFO provides a third party logistics 

service in respect of both the Clayton facility and another facility in New South Wales. Prior 

to this agreement, Coles Online had carried out all of the functions of its online grocery 

business with the exception of physical delivery of its orders. 

 

[9] As a consequence of the agreement between Coles Online and PFO, approximately 

226 employees of Coles Online Pty Ltd commenced working for PFO from 26 November 

2002. 

 

[10] Based upon PFO‟s submissions and evidence, it appears the online business failed to 

generate the number of orders anticipated by the parties to the agreement and consequently 

difficulties were encountered by PFO in becoming and remaining a profitable operation. 

Significant losses were claimed to have been incurred by PFO as a consequence of order 

levels from Coles Online‟s customers failing to reach anticipated forecasts, and some of the 

activities previously conducted at the Clayton facility were relocated off-site. Further, fees for 

the services provided by PFO were increased with effect from 31 March 2004 subsequent to 

negotiations with Coles Online. 

 

[11] On 25 May 2004 the Commission found, pursuant to s.101 of the Act, a dispute to be 

in existence between the Union and PFO in respect of work performed at the Clayton facility. 

The parties to the dispute were directed to confer with the aim of settlement or part-settlement 

of the matters in dispute. No settlement or part-settlement was reached. The Union 

subsequently submitted an application pursuant to ss.111(1)(b) of the Act for an award to be 

made requiring PFO to apply the terms and conditions of either the Storage Services Retail 

Victorian Warehouses Award 2002
1
 („the Warehouses Award‟) or the Storage Services 

General Award 2000
2
 („the Storage Services Award‟) to PFO employees in Victoria. 

 

[12] PFO opposed the Union‟s application and applied, pursuant to ss.111(1)(g) of the Act, 

for the Commission to dismiss the Union‟s application or to refrain from further hearing it on 

the basis that proceedings are not necessary or desirable in the public interest as PFO and its 

relevant employees are covered by the terms of the Coles Supermarkets Australia Pty Ltd 

Retail Award 2002
3
 („the Coles Supermarkets Award‟). 
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[13] PFO also served a separate log of claims dated 2 September 2004 upon the Union and 

sought a dispute finding in matter C2004/5697
4
. As a consequence, the original dispute 

finding of 25 May 2004 was varied on 10 November 2004 to incorporate PFO‟s claims in 

respect of Labour Agency (clause 6), Attendance Improvement Guidelines (clause 11) and 

Transmission of Business (clause 13.4), matters not included in the original log of claims 

served by the Union upon PFO. PFO then made a separate application pursuant to 

ss.111(1)(b) of the Act, seeking an award be made in the terms provided in either Exhibit 

PFO3, Attachment KLH-5 or Exhibit PFO8. 

 

[14] On 22 December 2004 (subsequent to the conclusion of these proceedings), 

correspondence was forwarded to the Commission from Mallesons Stephen Jacques on behalf 

of PFO which constituted, at least in part, further submissions. This correspondence has not 

been considered in the determinations contained herein. 

 

PFO’s application pursuant to ss.111(1)(g)(iii) 

 

[15] PFO‟s application pursuant to ss.111(1)(g)(iii) of the Act was founded on the 

following contentions: 

 

 that the work undertaken at the Clayton facility was already covered by an 

appropriate award being the Coles Supermarkets Award applying by virtue of a 

transmission of part of the business from Coles Supermarkets Australia Pty Ltd 

(Coles Supermarkets) to Coles Online in 2000, and a further transmission of part 

of the business from Coles Online to PFO in or about November 2002; and 

 

 that an award imposing terms as sought by the Union would result in a financial 

burden upon the business beyond the business‟s powers to cope. 

 

Transmission of business 

 

[16] The Union contended that no transmissions of business had taken place and that no 

award operates in respect of relevant employees at the Clayton facility. The bases of these 

contentions are: 

 

 that Coles Online is not bound by the Coles Supermarkets Award hence PFO 

cannot be bound; 

 

 that the Coles Supermarkets Award, by virtue of its scope, does not apply to the 

work performed by PFO employees; and 

 

 that the fee for service nature of the contract between Coles Online and PFO does 

not support the concept of transmission of a business pursuant to ss.149(1)(d) of 

the Act between Coles Online and PFO
5
. 

 

[17] Whether a transmission or transmissions of business occurred is a question of both fact 

and law. The relevant historical facts relating to the creation of the online business and its 

ongoing circumstances have been adequately summarised earlier in this decision. The factual 

circumstances relating to the duties of relevant employees employed in the online business, 

insofar as their duties related to that business, are that the requirements to pick, pack and 

                                                 
4
 Post Fulfilment Online Pty Ltd v National Union of Workers.  

5
 Transcript, PN1812 
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dispatch orders of Coles merchandise in accordance with Coles‟ customer specified 

requirements have remained constant. Changes to process, geography or the technology 

utilised may have occurred, but not so as to significantly impact upon the nature of the duties 

referred to. 

 

[18] Sub-section 149(1) of the Act relevantly provides that: 
 

(1) Subject to any order of the Commission, an award determining an industrial dispute 

is binding on: 
... 

 

(d) any successor, assignee or transmittee (whether immediate or not) to or of the 

business or part of the business of an employer who was a party to the industrial 

dispute, including a corporation that has acquired or taken over the business or part 

of the business of the employer; 

 

[19] Referring to various authorities, a majority of the Federal Court in Minister of State for 

Employment Workplace Relations and Small Business v CPSU, Community and Public Sector 

Union
6
 relevantly noted the following in relation to transmission of business: 

 

"166 It was contended on behalf of the Minister that a succession, assignment or 

transmission contemplated by s 149 requires some legal nexus between the first, or 

original, employer and the presumptive transmittee. Reference was made to the 

observations of the New South Wales Industrial Commission in Bransgrove v Ward 

and Syred (1931) AR 272 at 277: 

 

`To constitute successorship, there must be some definite legal nexus or privity 

between a respondent to the Federal award who is the predecessor and a successor 

who then, by virtue of the Commonwealth statute, becomes bound by the Award. 

The existence of that nexus or privity must be evidenced either by direct proof of 

a transaction or by facts from which the conclusion may be drawn of some 

transference of right to the business from the predecessor to the successor.' 

 

167 That proposition seems to have been qualified to an extent by the observation in 

par 14 of the joint judgment in PP Consultants that; 

 

`The question whether one person has taken over or succeeded to the business or 

part of the business of another is a mixed question of fact and law. ......... it is not 

possible to formulate any general test to ascertain whether, for the purposes of 

s 149(1)(d) of the Act, one employer has succeeded to the business or part of the 

business of another.' 

 

168 That qualification, we believe, precludes us from confining succession, 

transmission or assignment to accepted legal categories like sale, assignment, bequest 

or statutory vesting and from limiting the statutory concepts by reference to traditional 

notions like privity, developed in the law of contract or real or personal property. That 

was the view taken by R D Nicholson J (with whom Spender and Madgwick JJ agreed) 

in North Western where his Honour said, at [64] and [68]: 

 

                                                 
6
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`I also do not agree that the primary judge fell into error because he looked at what 

was occurring before contracting out and contrasted it with what was occurring 

after contracting out without examining the nature of the nexus between the two 

stages. Once it is accepted that the reference to "the business" in s 149(1)(d) has 

the wide reference which the primary judge found, it is not necessary to search for 

some legal form of succession, assignment, transfer, corporate acquisition or 

takeover. What is necessary is to determine as a question of fact whether "the 

business" understood in the wide sense so found has been transmitted to other 

hands. That does not require a search for some legal mechanism as a nexus 

between the pre and post transmission stage. 

... 

The findings established that the same patients become the responsibility of the 

networks; the medical records and stock were transferred; leased assets were 

assigned; and staff were transferred. While the State retained control over funding 

and audit that was but the consequence of it having transferred the responsibility 

for the provision of the relevant mental health services so that it was now required 

to pay for the delivery of such services. What was involved was a transmission of 

the core of the relevant services not, as in Crosilla or Kelman v Care Contract 

Services (1995) ICR 260, a peripheral activity.' 

 

169 The issue of succession, transmission or assignment, as distinct from the issue 

concerning "part of a business" received little express attention in PP Consultants. 

However, it is apparent from the primacy accorded (at par 15) to the "before and 

after" comparison and from the use of the lay terms "taken over" (at par 14) and 

"disposed of" (at par 19) in considering whether anything had passed from the first 

employer, that the joint judgment implies an aversion from any narrow or technical 

reading of the phrase "successor, assignee or transmittee". Neither did Callinan J 

appear attracted to a technical approach: see pars 29, 39 - 43. 

 

170 ...What is required is some conduct or connection touching employment in the 

relevant activity from which can be imputed a sufficient relationship between the 

former employer and the new employer or employers."26 (emphasis added) 

 

[20] The duties of the employees to which I have referred in paragraph 17 above represent, 

in my view, the conduct or connection touching employment such that a sufficient 

relationship can be imputed in the first instance between Coles Supermarkets and Coles 

Online, and subsequently between Coles Online and PFO. 

 

[21] Contrary to the Union‟s contention, Coles Online became bound by the Coles 

Supermarkets Award as a consequence of the transmission of a business or part of a business 

to it from Coles Supermarkets. As ss.149(1)(d) of the Act incorporates the words “whether 

immediate or not” in respect of a transmittee, PFO also became bound to the Coles 

Supermarkets Award by means of transmission of part of a business to it from Coles Online. 

 

[22] The Coles Supermarkets Award at Clause 5.1 provides as follows: 

 

5.1 This award shall be binding upon Coles Supermarkets Australia Pty Ltd, ( the 

Company ) and the Shop, Distributive and Allied Employees Association ( the Union ) 

in respect to Service Assistants, Administrative Assistants, Tradespersons (Northern 

Territory), Apprentices (Northern Territory) or any other classification in this award 

whether members of the Union or not. 

 

http://www.airc.gov.au/alldocuments/#P349_48801
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[23] At Clause 4.1 of the Coles Supermarkets Award a Service Assistant is defined in 

respect of duties which include: 

 

customer service and assistance; 

trolley collection; 

operation of “point of sale” terminals; 

preparation for sale of fresh foods and merchandise; 

stock replenishment; 

general cleaning in accordance with normal position requirements but not including 

cleaning of toilets, window exteriors, or washing of floors, except for the removal of 

occasional spillages; 

receipt and storage of stock and produce; 

other general store duties; 

incidental clerical and administrative duties on a needs basis; 

merchandising, point of sale duties; 

floor walking; 

food preparation/cooking; 

preparation, presentation and maintenance of floral arrangements. 

 

[24] Broadly interpreted, the above definition can be regarded as incorporating the 

principal duties of relevant PFO employees. Specifically these duties are: customer service 

and assistance, trolley collection, stock replenishment, general cleaning, receipt and storage of 

stock and produce, other general store duties and incidental clerical and administrative duties 

on a needs basis. Such employees therefore fall within the scope of the Coles Supermarkets 

Award. 

 

[25] It is not seriously arguable that the aspect of Coles Online‟s business effectively 

„contracted out‟ to PFO is anything other than a significant part of the business, without 

which the business would not exist. Regardless of the fee for service nature of the 

arrangement between Coles Online and PFO, it seems to me that such arrangement is well 

within the purview of transmission of part of a business as provided for by ss.149(1)(d) of the 

Act. 

 

[26] Substantial argument took place during the hearing of these matters as to whether 

PFO‟s Clayton operation could be regarded as a warehouse and during the course of the 

hearing a finding was made that it was a warehouse
7
. I do not resile from that finding. Mr 

Beaty, PFO‟s expert witness, gave evidence that was somewhat contradictory on the point
8
. 

However, in my view, and to the extent (if any) that it is relevant to the determinations herein, 

the PFO Clayton facility complies with the New Shorter Oxford Dictionary
9
 definition of 

„warehouse‟ and can properly be considered as such. 

 

[27] I note that the Coles Supermarkets Award within Clause 5 (Incidence and Parties 

Bound) uses the term „store‟ to denote certain facilities covered by that award. I see no valid 

reason to read this term down such that it cannot include a warehouse of the type operated by 

PFO at the Clayton facility. In the instant circumstances I consider the terms to be 

interchangeable in accordance with their particular relevant dictionary definitions. 

 

                                                 
7
 Transcript, PN1800 

8
 Transcript, PN507-508 and PN517. 

9
 Oxford University Press (1993). 
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[28] I find, pursuant to ss.149(1)(d) of the Act, that by virtue of the two transmissions of a 

business or part of a business referred to above, PFO and its relevant employees are bound by 

the Coles Supermarkets Award. 

 

[29] Notwithstanding the above finding, I am persuaded in the circumstances of this matter 

that it remains appropriate that an award be made to cover PFO‟s Victorian operations. Such 

an award can be made to more accurately reflect PFO‟s particular operations and 

circumstances and those of its employees than the Coles Supermarkets Award. In my view it 

is desirable in the interests of part-settlement of the industrial dispute found to exist between 

PFO and the Union to do so. 

 

[30] PFO made submissions and adduced evidence in support of its ss.111(1)(g) application 

which went to the alleged negative effect on the financial viability of its business should the 

Commission accede to the Union‟s application. Such submissions and evidence seem to me to 

be relevant to the substance of any award that the Commission may make, but amount to an 

insufficient argument, even in the context of my findings with respect to the Coles 

Supermarkets Award, that the status quo should remain. It is apposite here to refer to s.120 of 

the Act which provides the Commission with a discretion in the making of awards, such that it 

is not limited by the claim of a party in determining the nature of relief to apply. 

 

[31] The above findings in respect of the occurrence of transmissions of a business or part 

of a business and the consequent applicability of the Coles Supermarkets Award to PFO 

employees are consistent with those of Watson SDP in Shop, Distributive and Allied 

Employees Association v The Athletes Foot Australia Pty Ltd and others
10

. 

 

[32] On the basis of the foregoing, PFO‟s application pursuant to ss.111(1)(g) is dismissed 

and I will proceed to determine the ss.111(1)(b) matters before me. 

 

Form of the award 

 

[33] PFO contended that any award made in respect of PFO employees at the Clayton 

facility should be in the terms of Exhibit PFO3, Attachment KLH-5 or Exhibit PFO8. Such 

award would provide a proper and reasonable safety net for employees in accordance with the 

Commission‟s first award principles, and accommodate the 24-hour operation of the Clayton 

facility without imposing unsustainable costs upon the business. 

 

[34] The Union submitted that the activities performed by PFO employees at the Clayton 

facility are commensurate with storage and/or warehousing work and that either the 

Warehouses Award or the Storage Services Award (as provided for in drafts marked as 

Exhibit NUW1A and NUW13) would afford PFO employees an appropriate safety net of 

wages and conditions in accordance with the objects of the Act. 

 

[35] The evidence tendered and adduced in relation to PFO‟s financial circumstances was 

at times both contradictory and confusing, however it is clear that the arrangement between 

Coles Online and PFO was premised upon the cost of its labour component being determined 

in large part by the Coles Supermarkets Award and related regulatory instruments. It is also 

clear that PFO has been less than successful in meeting its financial goals and has, for 

significant periods, incurred losses. 
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[36] Without being determinative in its own right, due weight has been placed on the 

evidence before me that the making of an award in the terms sought by the Union would 

increase PFO‟s costs and therefore have adverse consequences for the viability of PFO‟s 

business. 

 

[37] The specific awards sought by both parties to the dispute, I acknowledge, are capable 

of covering the duties of relevant PFO employees as I have found those duties to be. In the 

event, however, I do not intend to grant relief in this matter in a form claimed by either of the 

parties to the dispute. 

 

[38] On 22 December 2004 and subsequent to the conclusion of these proceedings, Watson 

SDP in matter C2004/4877
11

 agreed to make an award referred to as the Post Fulfilment 

Online Consent Award 2004 („the PFO Consent Award‟), covering work undertaken by all 

PFO employees with the exception of those employed in Victoria. This decision was made as 

a consequence of His Honour being satisfied that “the minimum wage rates proposed are 

appropriately fixed, that the requirements of s.89A of the Act have been met and the award 

simplification criteria in s.143 of the Act have been met”
12

. 

 

[39] There was no evidence or assertion in the matter before me that the work performed 

by PFO employees at the Clayton facility differs in any material way to that carried on by 

their interstate counterparts to whom the award to be made by Watson SDP will apply. In fact 

the evidence is suggestive of similar circumstances between Victoria and New South Wales. 

That being the case, and given the Act‟s requirement that awards should operate as a safety 

net of fair minimum wages and conditions of employment, I find no valid reason, when 

considering the circumstances to apply in Victoria, to depart from what Watson SDP has 

found to be fair minimum wages and conditions in New South Wales. 

 

[40] I note that in determining the appropriate minimum terms and conditions of the PFO 

Consent Award, Watson SDP determined, inter alia, certain minimum terms and conditions in 

excess of those provided for in both Exhibit PFO8 and Exhibit PFO3, Attachment KLH-5. 

 

[41] I am satisfied that an award in substantially the same form as the PFO Consent Award 

incorporates descriptions of the duties performed by PFO employees at the Clayton facility to 

a more comprehensive and accurate extent than the Coles Supermarkets Award. Watson SDP 

determined that the PFO Consent Award “applies the classification structure and minimum 

wage rates of the Coles Award, with some modification of the indicative duties to reflect the 

operational context of the online business”
13

; a conclusion with which I agree. 

 

[42] Accordingly, an award will be made affording substantially the same terms and 

conditions as the PFO Consent Award to employees of PFO throughout Victoria. The making 

of this award furthers the objects of the Act through, inter alia, the setting of fair minimum 

wages and conditions of employment for relevant employees, and is in accordance with 

relevant principles of the Commission. 

 

[43] An award will issue reflecting the same terms and conditions as the PFO Consent 

Award and will include a clause on Accident Pay (which the Union indicated in C2004/4877 

would be unnecessary in the PFO Consent Award given its operation to the exclusion of 
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 ibid. 
12

 ibid at para 6 
13

 ibid at para 4 
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employees in Victoria
14

). The Accident Pay clause will be in the same terms as that provided 

for by Clause 33 of the Coles Supermarket Award. This award will issue by 21 January 2005. 

 

BY THE COMMISSION: 

 

 

 

DEPUTY PRESIDENT 

 

Appearances: 

 

Mr J D’Abaco of counsel with Ms S Morrison for PFO. 

 

Ms A Parkes of and for the National Union of Workers. 

 

Hearing details: 

 

2004. 

Melbourne: 

July 9; 

August 27 (inspection); 

September 15; 

October 5; 

November 4, 5, 23. 
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