
Investigate, inquire, 
recommend

Royal commissions are one of the oldest institutions of 
government and are used to interrogate and investigate matters 
of substantial public importance. As part of this function, they 
are often called on to make recommendations on important 
matters of public policy at both state and federal level. 

In the period 1854 to 2009, there were 159 royal commissions 
established by the Victorian government.1 Recently, there have 
been up to five royal commissions concurrently conducting their 
respective commissions of inquiry in Victoria. They include the 
Royal Commission into Aged Care Quality and Safety, the Royal 
Commission into Violence, Abuse, Neglect and Exploitation of 
People with a Disability, the Royal Commission into Victoria’s 
Mental Health System, the Royal Commission into the 
Management of Police Informants and the Royal Commission 
into National Natural Disaster Arrangements. Each of these 
royal commissions is significant and each looks at matters 
deserving of close examination. The recent COVID-19 pandemic 
has necessitated contemporary royal commissions to adapt 
their processes quickly in order to adequately discharge the 
duties imposed on them to comprehensively inquire into the 

important public policy matters within their remit.
While each royal commission will investigate different matters 

of significance and consequently make recommendations with 
the aim of promoting the public interest, there are a number 
of key characteristics which enable a royal commission to 
implement such significant change and which make them 
a necessary and continuing institution of government. Each 
of these characteristics, the way that contemporary royal 
commissions have been required to adapt to COVID-19 and the 
general features of a royal commission are examined here. 

General features of a royal commission 
A royal commission may be established in any circumstance 
deemed appropriate by government. Each royal commission 
established by government through letters patent may take its 
own form having regard to the legal, political or social context 
under which it is established. 

As such, a royal commission is not endowed to exercise any 
judicial power. That is, it does not hear and determine disputes 
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between parties but rather it inquires, reports and 
makes recommendations relevant to the matter it 
is inquiring into. Where a royal commission finds 
matters which might show a breach of law it is open 
for that royal commission to refer that matter to the 
police or a relevant regulator for investigation and 
prosecution. In recent times, the Financial Services 
Royal Commission made 24 referrals for potential 
civil and criminal penalties2 to regulators, while the 
Royal Commission into Child Sexual Abuse made 
approximately 800 referrals to police regarding 
potential criminal acts.3 

A royal commission is similarly not bound by 
the rules of evidence and may conduct its inquiry 
in any form it considers appropriate subject only to 
the requirement of procedural fairness, the letters 
patent establishing the royal commission and 
any other law.4

In recent times, common practical features 
of established royal commissions include the 
establishment of a website5 with a portal to 
allow for livestreaming of proceedings via the 
internet, the availability of witness statements 
and submissions to the public and the issue 
of practice directions – including in relation to 
applications for leave to appear, provision of 
statements, producing documents and claiming 
legal professional privilege. 

Powers to compel 
The most distinctive legal feature of a royal 
commission is its power to compel documents and 
information and require witness attendance at 
public hearings to inform its inquiry. This power is 
set out succinctly in s2(1) of the Royal Commission Act 1902 (Cth) 
(Royal Commission Act) which relevantly states: 

“(1) A member of a Commission may summon a person 
to appear before the Commission at a hearing to do either 
or both of the following:

 (a) to give evidence
 (b) to produce the documents, or other things, specified 

in the summons”. 
The powers to compel the provision of information are 

accompanied by broad offence provisions which criminalise 
non-compliance and which also compel a person to answer 
questions put to them by the commission. Relevantly, s3 of 
the Royal Commission Act makes it an offence punishable by 
two years’ imprisonment for a witness to fail to attend to give 
evidence and for a person to fail to produce a document or thing 
requested by the royal commission. 

The Royal Commission Act also makes it an offence, punishable 
by two years’ imprisonment, to refuse to answer any question 
relevant to the inquiry put to them by a commission, give 
false or misleading evidence or insult, disturb or interrupt the 
proceedings of the royal commission. 

In Victoria similar powers of compulsion and associated 
penalty provisions are contained in the Inquiries Act 2014 (Vic). 

While it is mandatory to comply with a request for 

information made by a royal commission, 
there are some circumstances where it will be 
lawful to not comply with such a request. These 
limited circumstances include where there are 
clear objections to relevance and the existence 
of a reasonable excuse. 

Objections to relevance should be approached 
carefully because in the context of a royal 
commission the concept of relevance operates 
broadly and any objection on the ground of 
relevance will need to have regard to a royal 
commission’s terms of reference interpretation 
of which is determined by the royal commission 
itself.6 As stated in Ross v Costigan,7 if “the 
Commission bone fide seeks to establish a relevant 
connection between certain facts and the subject 
matter of the inquiry it should not be regarded 
as outside its terms of reference in doing so. 
This flows from the very nature of the inquiry 
being undertaken”. 

A reasonable excuse is defined in s1B of the 
Royal Commission Act as “an excuse which would 
excuse an act or omission of a similar nature by 
a witness before a court of law” or where a person 
is served with a notice, “an excuse which would 
excuse an act or omission of a similar nature by 
a person served with a subpoena in connection 
with a proceeding before a court of law”. 

While the High Court has made it clear in 
Taikato v R8 that there is no exhaustive list of what 
constitutes a reasonable excuse, claims of public 
interest immunity,9 parliamentary privilege10 or 
the existence of an applicable statutory enactment 
specifically prohibiting a royal commission 
from obtaining that information11 are all likely 

to constitute reasonable excuses for not complying with 
a notice to produce. 

Importantly, however, it will not be a reasonable excuse 
to fail to produce a document on the ground of either legal 
professional privilege or self-incrimination unless a court 
or the royal commission decides the claim made on these 
grounds is valid.12 Other matters held not to be a reasonable 
excuse include, any undertaking given by a witness to protect 
confidential information and a journalist seeking to protect the 
confidentiality of their sources.

Often where a reasonable excuse is sought to be relied on by 
a party, that party will be required to comply with the procedure 
set out by the royal commission for claiming that reasonable 
excuse. These processes are often set out in practice guidelines.13 

To the extent that there is a dispute between a party and a 
royal commission as to the existence of a reasonable excuse, 
those matters may be the subject of judicial review by a court. 
The High Court and Supreme Court of Victoria have power to set 
aside administrative decisions where the exercise of that power 
has been infected by jurisdictional error.14 This power is likely 
to also extend to reviewable administrative decisions made by 
a royal commission and, as such, relief in the form of certiorari 
and mandamus are open to be made by those Courts. Recently, 
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the Victorian Court of Appeal has rejected an application brought 
by the Chief Commissioner of Police (Chief Commissioner) 
to prohibit the Chairperson of the Royal Commission into the 
Management of Police Informants (Chairperson) from publishing 
information relating to the identify of a specified person in its 
final report.15 The Chief Commissioner of Police in this matter 
argued unsuccessfully that a decision by the Chairperson 
to refuse a non-publication application was infected with 
jurisdictional error. 

Similarly, where there is the exercise of coercive powers 
which prejudices, defeats or destroys a person’s rights, interests 
or legitimate expectation the exercise of those powers is 
governed by the rules of procedural fairness.16 To the extent 
that procedural fairness is not afforded to a party, this might 
give rise to jurisdictional error. 

In the context of a royal commission, procedural fairness 
would likely include an affected party being given notice of 
matters under investigation by a royal commission and that 
party being given an opportunity to meet the case put against 
them, “by submission and if necessary by evidence”.17 

It can be seen that the powers of a royal commission to obtain 
evidence for the purpose of its inquiry is wide. Those powers 
extend not only to the production of documents to the royal 
commission but also to witnesses appearing and answering 
questions based on any documents, information or statements 
produced to the commission. 

The above powers, while wide, are consistent with the 
purpose for which a royal commission is established – they 
are inquisitorial bodies charged with investigating matters of 
significant public importance. In practice, it is not unusual for 
a royal commission to exercise these powers to cast its net widely 
for documents and information that it considers may reasonably 
assist it with its inquiry. 

The impact of COVID-19 on current 
royal commissions
Each of the Royal Commission into Aged Care Quality and 
Safety, the Royal Commission into Violence, Abuse, Neglect and 
Exploitation of People with a Disability, the Royal Commission 
into Victoria’s Mental Health System and the Royal Commission 
into National Natural Disaster Arrangements has had to make 
arrangements to incorporate the impact and emergence of the 
COVID-19 pandemic into the matters that they are respectively 
inquiring into. 

Apart from some of the abovementioned royal commissions 
necessarily requiring more time to prepare their final report 
and recommendations to government,18 the COVID-19 pandemic 
has required novel hearing practices to emerge which, prior 
to 5 January 2020,19 would not have been considered either 
feasible or appropriate. 

These changes include hearings being conducted by wholly 
virtual means and implementing practices to preserve 
the integrity of the evidence given by witnesses at these 
hearings.20 The practices adopted by royal commissions have 
been consistent with court practices implemented in relation 
to virtual hearings. They include, for example, a modified 
form of an oath or affirmation, persons giving evidence being 
precluded from communicating with other persons and the use 

of live communication channels to make urgent applications 
or objections.21 

Substantively, however, the emergence of the COVID-19 
pandemic has diverted public attention away from the 
important public policy issues that surround each of these royal 
commissions. Indeed, one of the benefits of any government 
calling a royal commission into a complex policy matter is the 
public attention and scrutiny brought to the problem by the royal 
commission itself. In the current climate, the underlying complex 
public policy issues that necessitated the establishment of 
each of these royal commissions has not yet been resolved and, 
unfortunately, the COVID-19 pandemic will have added to the 
complexity of the issues each of the commissioners now face in 
preparing and presenting their recommendations to government. 

It is also likely that an issue that will arise in the medium 
term is that each of the royal commissions will inevitably be 
competing for an allocation of resources to implement long 
term structural reform during a post pandemic recovery phase. 
In this regard, where government is required to finely balance its 
resources to maximise economic recovery, progressively reduce 
its overall debt and minimise the impact of a recession, large 
scale investment implementing long term structural reform 
is unlikely to occur in the short term for all industries that 
were the subject of a royal commission. 

Practical guidance for royal commissions
The public nature of royal commissions and the increased level 
of scrutiny they bring give rise to the real risk of reputational 
damage to persons and organisations called to give evidence 
before them. Further, to the extent that there are matters which 
involve a civil or criminal breach of law those matters could 
readily be referred by a royal commission to an appropriate 
regulator. 

Having regard to the real risks associated with appearance 
at a royal commission, persons being called to give evidence 
should ensure that they are appropriately prepared in relation 
to those matters they are being called to give evidence on and 
to be open, honest and transparent in all their dealings with the 
royal commission. 

Often the volume of documents required by a royal 
commission and the time frames associated with production can 
be challenging. Again, early legal advice with early identification 
of the classes of documents that might be of interest to a royal 
commission often assists with meeting these types of requests. 
In this regard, prior to producing any documents, a careful review 
of the scope of the summons and identification of any privileges 
that may lawfully be claimed should be explored with that 
party’s respective legal team.

Royal commissions are catalysts of change and necessarily 
those persons appearing before royal commissions should be 
prepared to confront what change might look like and reflect 
on what capacity they might have to assist with that change. 
Bearing this in mind, it is of benefit to organisations and persons 
participating in royal commissions to be open, transparent 
and honest about any matter they are asked to address 
a royal commission on. Such an approach, while potentially 
confronting, might lead to better outcomes both for the party 
requested to participate and for the public in general.
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Conclusion
Royal commissions have been a consistent and important feature 
of government in recent times. While they are temporary bodies 
established for a specific purpose, their impact on public policy 
can be profound and long lasting. ■

Jayr Teng is a barrister at the Victorian Bar. He has specific expertise in royal commissions 
having recently acted for the state of Victoria in the Royal Commission into Victoria’s Mental 
Health System. Prior to coming to the bar, he was a principal solicitor responsible for the 
Victorian response to a number of concurrent royal commissions.
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