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AUTHORITIES AND COMMENTARY 

1.   
Workpac Pty Ltd v Rossato 
[2020] FCAFC 84; 296 IR 38 
 

Per Bromberg, White and Wheelahan JJ: 
 
This is the sequel to the Workpac v Skene decision (Full Court) of 2018: 
 

- Mr Rossato (also ‘Employee’) was employed in a series of engagements 
by Workpac, a labour hire provider.  There were six consecutive 
contracts:  [13].  As with Mr Skene in the related case, Rossato worked 
for years with no break in service; and his hours were set by rosters that 
set shifts months in advance. 

- procedurally, this proceeding was unusual:  the Employer sought 
declarations, including that payment for entitlements such as annual 
leave, personal/ carer’s and compassionate leave were not owed to Mr 
Rossato:  see [13(b)].   

- the payments to Mr Rossato during the six contracts assumed he was a 
casual employee and not entitled to leave pursuant to sections 86, 95 
and 106 of the Fair Work Act 2009 (Cth) (‘FW Act’).  If Mr Rossato was 
‘other than a casual employee, then Workpac sought either set-off (by 
deducting casual loadings from amounts owed) or restitution of such 
amounts. 
Decision 

- the three judges wrote separate, but relatively cohesive decisions 
- each found the essence of ‘casualness’ in employment is a lack of 

advance commitment to work.  Whilst Bromberg J went further (and 
included the times and dates for this work), the judges of the Court 
applied a previous authority of Doyle v Sydney Steel. 

- as for restitution and ‘set off’ of amounts paid against the entitlements, 
this was essentially declined.  Their Honours found it was not sufficiently 
certain that Workpac’s mistake in considering Rossato to be a casual 
employee was the reason that it paid him the loading – the question of 
this causal link is necessary to establish, to create the obligation to repay.  
As for the loading paid, it was not capable of set off, as it was paid ‘in 
lieu’ of leave and not to compensate; as a result the actual payments 
(and any component distinguished for ‘set off’) were not severable or 
distinguishable from the ‘all in’ rate paid to Rossato.  

Special leave and HCA 
- the High Court granted special leave on 26 November 2020 affecting 

several issues, including whether Mr Rossato was a casual employee 
under legislation (ground 1 in the appeal); and for the purpose of the 
enterprise agreement (ground 2).  Also given special leave was the 
question of set-off (ground 3).  As to the grant, see [2020] HCATrans 200, 
per Bell and Nettle JJ.  Four respondents including the Minister for IR and 
Mr Rossato’s union, the CFMMEU, have appeared in the High Court. 

2.  Mondelez Australia Pty Ltd 
v AMWU & Ors and 
Minister for Jobs Industrial 
Relations v AMWU & Ors  
[2020] HCA 29; 297 IR 338; 
381 ALR 601 

Majority per Kiefel CJ, Nettle and Gordon JJ 
 
Both cases have the same joint judgement  

- Mondelez Australia Pty Ltd (Mondelez) applied to the Fair Work 
Commission for approval of a new enterprise agreement to cover 
employees working at its Cadbury plant in Tasmania 

- the agreement provided employees with an entitlement to 96 hours per 
year of paid personal/ carer’s leave for employees working 12 hour shifts 
and 80 hours per year for other employees 

- The Employees were employed under an Enterprise Agreement and 



worked an average of 36 hours per week in a four-week roster cycle. 
These hours were worked in 12 hour shifts with an average of 3 shifts 
per week 

- Mondelez argued that the entitlement to 10 days of personal/carer’s 
leave in section 96(1) of the FW Act must be quantified based on a 
‘notional day’. 

- AMWU contended that the entitlement to 10 days of personal/carer’s 
leave must be calculated based on a calendar day which is a 24 hour 
period – the working day construction 

- AMWU contended that ‘ the role of “ordinary hours of work” in the paid 
personal/carer's leave scheme is limited: first, to identifying the type of 
work by which an employee accrues paid personal/carer's leave under s 
96(2), … and, second, to explaining how an employee is to be paid for a 
period of paid personal/carer's leave under s 99’ [24] 

Decision 
- The High Court set aside the Full Federal Court’s decision below 
- employees working longer than standard hours are not entitled to use 

those hours as the basis for calculating their entitlement to 10 days paid 
personal/carer’s leave. 

- Upholding the Full Federal Court’s decision would lead to inequalities 
between employees with different work patterns.  

- Employee’s entitlement to paid personal/carer’s leave is calculated by 
reference to an employee’s ordinary hours of work and not the number 
of days worked by an employee – the notional days construction, 
rejecting the working day construction 

- The AMWU submissions were rejected as ‘ordinary hours of work’ are 
significant for ‘calculating the amount of amount of an employee's 
entitlement to paid personal/carer's leave’ [24] 

- The working day construction would result in an ‘employee whose hours 
are spread over fewer days with longer shifts would be entitled to more 
paid personal/carer's leave than an employee working the same number 
of hours per week spread over more days’ [41] 

 

3.  Roohizadegan v 
TechnologyOne Limited 
(No 2) [2020] FCA 1407 

First instance decision:  per Kerr J 
 

- the Appl was a successful employee for a technology company;   
- the Appl hid his distress and nascent depression, (arising from a sick 

child, [102]) whilst working. The employer could not and did not know 
about this. The Appl did make seven complaints which were pressed; 
including some about entitlements, and the judge found these actuated 
the decision-maker: [99] and very many others (see from [690] onwards).  

- the complaints about bullying by another employee, directed to the Appl  
actuated the decision-maker: [79]-[80].  Absence on sick leave was not 
pressed at trial:  [48]; 

- di Marco was the sole decision-maker: [78], but it’s clear he did not 
perform well and that said, his Honour engages in some unusual 
consideration, bordering on speculation, as to the decision-making 
process: see several of the paras from [690] onwards; 

- expert accounting evidence was led as to the Appl’s potential loss in his 
contract case (assuming that his Honour found against the Respondent);  

- two ‘Fair Work Act’ elements which fall for consideration are 546 (in 
relation to penalty) and 545 in relation to other compensation or loss: 
[1009]. 

- psychiatric evidence: the evidence psychiatric evidence also established a 
poor prognosis for the Applicant ever again being able to work in roles 
for which he would otherwise be qualified – this despite success in his 
employment at TechOne. The Appl maintained that he was unfit to seek 



or obtain other employment [153]; 
Decision 

- The judge found the pre-existing psychiatric condition had improved to at 
least some degree, but had not resolved, between the time of the Appl’s 
daughter becoming ill and his termination of employment [872]. 

- Considering the purpose of the ‘remedy for breach’ and the purpose of 
penalties under the FW Act, his Honour imposed a penalty on the 
corporate respondent of $40,000 [1018].  

- As to future economic loss, the judge declined to impose a reduction on 
the compensation awarded for mitigation, given the amount claimed was 
for slightly longer than four years after dismissal: [1033]. 

- The remedy may be divided up into the ‘contract case’, which included 
sales commissions, performance incentives and share options; and then 
the penalties, and compensation (excluding interest).  

- The judge is quite derisive of the Resp’s sole decision-maker, di Marco; 
and not much better on several of the other witnesses, whom the judge 
finds were called to paint a ‘negative picture’  

Since judgment  
- Since judgment, the Respondent sought to stay Kerr J’s orders, pending 

appeal (see case 4, below); 
- a full court appeal has been instituted:  the hearing will be on 16 

February 2021 in front of Justices Rangiah; White; and O'Callaghan.  It is 
quite likely given the depth of the first instance decision that the Full 
Court will reserve its decision; 

- an application for cross appeal was initiated on 26 October 2020 

4.  Roohizadegan v 
TechnologyOne Ltd (No 3) 
[2020] FCA 1571 

Per Kerr J 
- This was an interlocutory application  
- Roohizadegan indicated he may have agreed to the consent orders Tech 

One were seeking  but then changed his mind 
- Orders were sought that the hearing of the interlocutory application be 

expedited and that paragraphs 1 to 8 of the orders that were made on 2 
October 2020 be stayed until 16 November 2020 or until further order 

- The orders to be stayed were in relation to judgement costs of the earlier 
case 

- ‘Rule 39.02 of the Federal Court Rules 2011  (Cth) (the Rules) provides 
that a sum that the Court orders to be paid must be paid with 14 days of 
the service of the relevant order. I gave judgment in the substantive 
proceeding on 2 October 2020. The First and Second Respondents 
therefore became liable to pay the Applicant the sums due under the 
orders that I made on that date on or before 16 October 2020.’ [7] 

Decision 
- ‘The parties being unable to find a way forward by consent it seems to 

me on the basis of established authority that I should dismiss the 
interlocutory application, there not being established on the evidence 
before me anything that would entitle me to evaluate what is asserted 
to be the likelihood of success in any appeal that might be advanced’ 
[27]  

- The Application was dismissed and parties were to submit short 
submissions as to costs for this application 

 

5.  Retail and Fast Food 
Workers Union 
Incorporated v Tantex 
Holdings Pty Ltd [2020] 
FCA 1258; 299 IR 56 

First instance decision per Logan J 
 

- The respondent operates, as franchisee, six “McDonald’s” fast food 
restaurants 

- The Union alleged that Tantex committed four contraventions of s 345, s 
340 and s 343 of the FWA 

- The contraventions alleged false or misleading representations about 



entitlement to the taking of personal/carer’s leave. 
o On the Facebook groups, the manager of the restaurants made 

representations for example, that employees were not allowed to 
take leave by a certain time before their shift 

- taking personal/carers leave is a workplace right (as affirmed in 
Mondelez). The effect of this decision concerns the operation and the 
effect of statements about the ‘workplace right  

6.  Zibara v Ultra 
Management (Sports) Pty 
Ltd [2021] FCAFC 4 (2 
February 2021) 
 
 

Appeal per Mckerracher, Derrington and Anderson JJ 
 

- The First Appellant (Mr Zibara) and the Second Appellant (Mr Angeli) are 
each directors of, and hold 50% of the issued shares in, the Third 
Appellant (Genesis). [1]  

- Mr Zibara was an employee of Ultra and acted as a sports agent on 
behalf of Ultra. A number of sportsmen had engaged Ultra as their 
manager and had entered into management contracts with Ultra.  

- Without the knowledge or consent of the Managing Director, Mr Zibara 
persuaded a number of sportsmen to terminate their existing contracts 
and to enter into the new contract with the new portability clause. Mr 
Zibara then resigned his employment and proceeded to encourage these 
sportsmen to terminate their new contracts on 7 days’ notice and then 
sign with him. 

- the Appellants contend that, for various reasons, it was not open for the 
trial judge to find that Genesis was liable to account to UMS, under the 
“second limb” of Barnes v Addy (1874) LR 9 Ch App 244 (Barnes v Addy), 
in relation to breaches of fiduciary duties that Mr Zibara and Mr Angeli 
owed to UMS 

Decision 
- appeal allowed 
- the obligation to account is directed to the errant fiduciary in respect of 

the benefits which they have received consequent upon their breach. 
[284]   The obligation does not extend to accounting for the benefit 
received by other parties although, if the benefit received by those 
entities was commensurate with a loss suffered by the person to whom 
the duty was owed, an amount equal to the benefit gained can be 
recovered from the fiduciary by way of damages.  Here, UMS abandoned 
any relief of that nature. [288]  

- the benefit gained by Mr Zibara and Mr Angeli was not the amount of 
revenue or profit received by Genesis consequent upon the signing of 
new players who had previously been contracted to UMS [289]  

- Held that that Appellants embarked upon a scheme to have UMS clients 
sign the new contracts which included the "break" clause 

Derrington J’s dissenting opinion 
- Genesis could not be held liable "on the basis that it participated in a 

breach of fiduciary duty committed by Mr Zibara and Mr Angeli which 
was not alleged to be part of a dishonest and fraudulent design". 

- Justice Greenwood erred in finding to the contrary and the appeal 
against the judgment entered against Genesis on this ground should be 
allowed 

7.  Bywater v Appco Group 
Australia Pty Ltd [2020] 
FCA 1537 
 
[2018] FCA 707 original 
decision 

First instance decision per Lee J 
 

- Class action seeking compensation for underpayment of wages and 
entitlements 

- The claims of group members are estimated to be $65 million exclusive 
of interest.  The amount that is proposed to be paid to settle these 
claims is $1.9 million of which, the litigation funder (Harbour) seeks 
payment of 50 per cent, leaving an amount, following anticipated 
administration costs to be paid to the solicitors, of $910,000 to be 



distributed to the group members. 
- The reason why such a settlement is proposed is because the value of 

the only currently identifiable asset against which any judgments could 
be executed is said to be $2.1 million, being Appco’s “current net asset 
position”. 

 
 

8.  Qantas Airways Limited v 
Flight Attendants’ 
Association of Australia 
(The Jobkeeper Payment) 
[2020] FCAFC 227 (17 
December 2020) 

Per Jagot, Bromberg and Wheelahan JJ 
- This appeal concerns the meaning to be given to a provision which forms 

part of the legislative package known as the JobKeeper Scheme enacted 
by the Commonwealth Parliament in response to the Coronavirus 
pandemic. 

Decision 
- The primary judge correctly identified at [21] that section 789GDA(2) 

requires a comparison between two amounts – the amount of the 
jobkeeper payment which was $1500 at the time of the primary judge’s 
judgment (subsequently reduced) and the amounts payable to the 
employee in relation to the performance of work during the fortnight. 
[23] 

- The very word “payable” in section 789GDA(2), in our view, necessarily 
calls up for consideration the question of the source of the obligation to 
pay. In common with s 323(1) of the Fair Work Act, the source of the 
obligation to pay is in the contract or industrial instrument which both 
statutory provisions pre-suppose govern the liability or requirement on 
the employer to pay. [67]  

- The urgency with which the legislative package was introduced is 
material to its proper construction. Ambiguity in the text (including by 
repetition and redundancy and apparent clumsiness of language) and 
anomalies in outcome are not necessarily a reliable guide to the meaning 
intended by the legislature. [68]  

- There is no time by which the employer must pay the employee the 
greater of the two amounts in subss 789GDA(2)(a) or (b). [70]  

- The importance of s 323(1) of the Fair Work Act to the context of s 
789GDA(2) is reinforced by the fact that it is also clear that Note 2 has 
been copied from the former provision in the latter provision. [74] 

- S 789GDA(2) operates whether or not an employer has given a direction 
to employees authorised by Pt 6-4C of the Fair Work Act. Further, on any 
of the constructions available, s 789GDA(2) operates as a form of safety 
net for employees. [76] 

9.  Cummins South Pacific Pty 
Ltd v Keenan [2020] FCAFC 
204 

Bromberg, Mortimer and Anastassiou JJ 
 

- Mr Keenan commenced employment as an engineer with Cummins 
Darlington in Britain in 1981 in a business involved in the manufacture 
and service of engines. From about 1994 the Applicant was employed by 
a related company, Cummins South Pacific the Employer, and the 
Applicant relocated to Australia. At termination, the Applicant was a 
senior manager, enjoying a remuneration package of greater than 
$200,000, and which could exceed $300,000 if bonus targets were 
reached.  

- The Applicant initially sought relief in the Federal Circuit Court (‘FCCA’) 
for breaches of the FW Act, for relief under the LSL Act.  

- The Applicant claimed that his termination of employment in November 
2015 was because of one or more of the several ‘complaints and 
inquiries’ which the Applicant had apparently made before the 
termination. In addition, further complaints of adverse action arose from 
placing the Employee on a ‘performance improvement plan’ or PIP and 
commencing an ethics complaint against him. 



 
Decision 

- per Bromberg J: it was apparent that the meaning of section 341(1)(c)(ii) 
as described by prior authority, is clouded. There is uncertainty as to 
how the observations in Shea are to be understood. In my respectful 
view that uncertainty is largely the product of competing views as to 
which interpretation of Shea should be preferred in circumstances 
where those observations are not an appropriate starting point for an 
analysis of the proper construction of s 341(1)(c)(ii). That is because, for 
the reasons given, neither interpretation of the holding in Shea is 
supported by the text, context or purpose of s 341(1)(c)(ii) of the FW Act. 

- Bromberg J found that little of Judge Wilson’s reasoning was laid bare in 
the reasons for his Honour’s decision, aside from the conclusion that his 
Honour was not convinced of the assertion by decision-makers that 
termination occurred ‘by reason of’ performance. The primary judge’s 
reasons addressed the complaints alleged, without differentiating 
between the six separate complaints made. Only one witness was 
referred to in any detail: and the judge did not deal with the positive 
case from the Employer (which had gone into evidence, setting out 
performance reasons for dismissal). 

- per Mortimer J: Mortimer J concurred with the orders and with 
Bromberg J’s reasons – albeit noting additional authorities in her 
Honour’s decision. 

 
Anastassiou J’s dissent 

- Justice Anastassiou dissented both as to the reasoning regarding section 
341 (and ‘complaints and inquiries’) 

- His Honour found that the first four complaints (both of which had been 
found to be complaints within the meaning of Shea by Bromberg and 
Mortimer JJ) did not constitute a workplace right and were not capable 
of being causative of adverse action. Anastassiou J found that these 
complaints were not ‘able to be made’ within the meaning of Shea, as 
they lacked a source of entitlement: essentially complaints were 
‘dependent upon the identification of an anterior right or entitlement to 
complain’. 

 
Analysis 

- The reasoning of Shea is a live debate which is continuing in the Federal 
Court.   

10.  Rheem Australia Pty Ltd v 
McInnes [2020] NSWSC 
1313 

First instance decision per Parker J 
 

- McInnes engaged in an elaborate fraud involving $2.1 million between 
2007 and 2013.  The monies were used to buy holiday and investment 
properties in Queensland, pay off the mortgage on his family home and 
splash out on a six-figure speedboat. 

- McInnes set up a company, Pacific Plumbing Solutions to funnel the 
funds through. 

Decision 
- McInnes procured payments from Rheem totalling $2,098,608 by means 

of fraud [127]. 
- This appeal is mostly in relation to Rheem having an equitable interest 

on the fund stolen as McInnes held the money on trust. There is also a 
focus on tracing the money through purchases and third parties.  

11.  Belflora Pty Ltd v Vinflora 
Pty Ltd and Anor [2020] 
NSWSC 1229 (11 
September 2020) 

Restraint of trade case 
 
Per Sackar J 

- This case concerns the question whether the plaintiff (Belfora Pty Ltd) 



and the defendants (Vinflora Pty Ltd and Mr Uppalapti) entered a legally 
binding agreement in 2018 by which Mr Belcastro and Mr Uppalapti, 
formerly business partners, agreed to split their business on particular 
terms. 

- The relevant principles were recently summarised by Gleeson JA (with 
whom Bathurst CJ and Beazley P agreed) in Isaac v Dargan Financial Pty 
Ltd (2018) 98 NSWLR 343 at [59]- [72]: 

- The correct approach to the application of s 4(1) of the Restraints of 
Trade Act is well settled. In Orton v Melman [1981] 1 NSWLR 583 at 587 
McLelland J (as his Honour then was) explained that first, the court 
determines whether the alleged breach (independently of public policy 
considerations) does or will infringe the terms of the restraint properly 
construed. Next, the court determines whether the restraint, so far as it 
applies to that breach, is contrary to public policy. If it is not, the 
restraint is valid, subject to any order which may be made under s 4(3)... 
[61]  

- There is no doubt the restraint was intended to create, aspirationally, a 
basis for both former principals to launch each of their new business 
with what may have been seen as a commercial advantage of exclusive 
dealing. [157] 

- Whilst Mr Belcastro had a legitimate interest in protecting his or Belflora 
International’s goodwill, he was not being paid any additional 
consideration for it nor was he paying anything. [158] 

- I am satisfied that the restraint was unreasonable at the time they 
entered it and for the reasons stated is an unenforceable restraint of 
trade [161] 

12.  Dundoen Pty Ltd v Richard 
Wills (Real Estate) Pty Ltd 
[2020] NSWSC 1534 

Restraint of trade 
Per Sackar J 

- the defendant worked as the property manager at Wills Bros 
- the defendant was then made redundant and signed an employment 

agreement with Wills Property.  On 10 August 2016 Dundoen entered an 
agreement to purchase the rent role of Wills Bros 

- the question was whether the employment agreement  entered actually 
contained restraints  

- some clients informed the plaintiff the two properties managed by the 
plaintiff were terminating the plaintiff as property manager and 
appointing Wills Property. Another landlord client notified the plaintiff it 
was proposing to terminate its arrangements with the plaintiff. 

- Henry J made interlocutory orders restraining the individual defendant 
from being engaged in real estate agency services until trial: [2020] 
NSWSC 15.  This is the sequel to that hearing. 

Decision 
- The defendant’s knowledge of the landlords' properties, tenants and 

preferences and her professional relationships with them were obtained 
during her employment at Wills Bros. She was then engaged to and must 
have developed or at least maintained that knowledge and those 
professional connections during her employment by the plaintiff and on 
behalf of the plaintiff. [150].  There was a high degree of personal 
connection:  [154]-[155] 

- This case is somewhat unusual. In most of these cases the employee who 
is leaving poses a real loss for the former employer. Often, they are a key 
employee who is or has been a valuable asset to the former business. 
Here quite the opposite is the case. Ms Peterswald obviously wanted to 
get rid of the defendant for any number of reasons, importantly because 
she disagreed with her work practices, style, efficiency and frankly her 
ability to learn new skills and yet she wants to enforce a substantial 
restraint. The employment of Mr Falas and the extensive measures Ms 



Peterswald has taken to shore up her landlords are both reasonable and 
so far effective [152]  

- In my view the non-solicitation, no-dealing, non-competition and non-
encouragement restraints are justified on the basis that the strength of 
the connections between the defendant and the landlord clients are 
such that some clients may follow her even without her solicitation or 
encouragement. [154] 

 

13.  Jamsek v ZG Operations 
Australia Pty Ltd [2020] 
FCAFC 119 

Per Perram, Wigney, Anderson JJ: 
 

- Jamsek was a truck driver who had contractor arrangements with ZG 
Operations Australia Pty Ltd 

- he (and some other putative contractors) sought unpaid leave and 
superannuation entitlements after having worked for the Company for 
nearly 40 years 

Decision 
- ‘a proper consideration of the long relationship between the [the 

drivers] and the company reveals that the [the drivers] were in fact 
employees, not independent contractors, during the relevant period. 
Although there are various factors supporting the characterisation that 
the [the drivers] were operating an independent business, these factors 
are outweighed by an appreciation of how the relationship operated in 
substance.’ [187] 

- strong indicators of an employment relationship include factors such as 
contractors having little opportunity to work elsewhere, deriving their 
sole income from the arrangement and carrying the company’s logo on 
their equipment and clothes 

Special leave  
- together with Personnel Contracting (below) this proceeding was 

granted special leave on 12 February 2021.  The two proceedings, 
Jamsek and Personnel Contracting will be heard together by the High 
Court 

 
The proceeding is likely to be heard during 2021. 
 

14.  CFMEU v Personnel 
Contracting Pty Ltd [2020] 
FCAFC 122 

Per Allsop CJ, Jagot and Lee JJ 
 

- Mr McCourt who worked on two construction sites in Perth as a general 
labourer under the supervision and control of workers of a builder, 
Hanssen Pty Ltd (Hanssen), during 2016 and 2017 though the labour hire 
company, Personnel Contracting  

- was paid at a rate that worked out as being about 25 per cent less than 
the award, which is the minimum for workers in the construction 
industry 

- McCourt worked as an independent contractor 
- CFMEU alleged that Mr McCourt, who was unskilled, was not running his 

own business, who had no intention of starting a business, and who 
worked under direct supervision when he was at work, was not in fact an 
independent contractor, but was instead a casual employee of 
Personnel, placed with Hanssen 

- McCourt was therefore, entitled to employee rights and benefits  
 
Decision 

- the Full Bench was critical of the multifactorial approach developed by 
the courts to distinguish between an independent contractor and an 
employee. 

- the notion that McCourt was an independent contractor when working 



on the building site and that Hanssen was not liable for his negligence 
would defy any rational legal principle and common sense. The liability 
of Hanssen as such cannot turn upon the intricacies of the 
documentation that Personnel place before people such as McCourt for 
signing.’ [28] 

- The court concluded it was bound by past rulings which had held 
independent contracts were valid because companies had relied on their 
legality. 

 
Special Leave granted on 12 February 2021.  
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